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oF~°zc~ of oP~ Tzorr~F

URGER No. 4 
March 23, 1997

TO: All Personnel, Office of Operations

E°ROM: Director, OfFice of Operations

SUBJECTo SECTT02~ 21362.5 K&S, THE COMPI~SSIONATE USE ACT OF
1996
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This Order establishes enforcement guidelines far Section 11362.5
of the Health and Safety (H&S} Code, The Compassionate Use Act of
1996. Section 11362.5 H&S allows individuals, under the care of
a doctor, to ease marijuana for medicinal purposes.
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Gn November 6, 3.996 Propc~sitian 215 passed adding Section 11352.5
Fi&S, The Campassion~~e Use Act a~ 1996 P to the California H~al~h
& Safety Code. '~h~.s Section permits Califarni~ residents to use
marijuana for medicinal purposes upon the written or oral
recammendatiora or approval of a physician. As a result,
Proposition 215 created a medicinal use affirmative defense for
suspected violators of 1135'7 H&S subsections (b} through (e),
Possession or Cultivation of Marijuana, 11358 H&S, Unauthorized
Cultivation, Harvesting or Processing of Marijuana, and 11360(b}
H&S Transportation/Sales of Marijuana.

"Primary cazegivers" are also protected under this new law and
are permitted to possess and cultivate marijuana for the
individual far whom that' are the caregiver, "Primary caregiver"
is defined as the person w&o has e4nsisteatly assuzaed
responsibility for the housing, health ar safety of the patient.

NOxE: The burden of~sraof of the validity of .the medicinal
use affirmative defense clam made by a
patientl caregiver rests with the individual at the
time of the investietation.
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&S, The Compassionate Use Act of 1996

Proposition 215 does not specify the quantity of marijuana anindividual may possess. As such, it is incumbent open theofficer to determine the reasonable amount o~ marijuana a personshould passers, when protected under this law. An example wouldbe a physician prescribing three marijuana cigarettes a day fortreatment, totaling 90 marijuana cigarettes far a month. Anindividual possessing a pound or more of marijuana would exceedthe amount for personal use and could possibly be charged with11360(b) H&S, Transportation/Sales of Marijuana. Proposition 215does not hermit the sale, ~pSS~SSlOri for sales, and/ar
distribution of marijuana to any person.

Law enforcement officers have the responsibility and legal rightt~ detain and question any and all suspected na~co~ic violatorsfor the peraod of time reasonable and necessary to determinewhether or not the medicinal use defense applies. Tne State ofCalifornia, Office of the Attorney General, has provided thefollowing preliminary guidelines to assist law enforcement
officers in determining whether the medicinal use defense
applies:

* The quantity and packaging of the marijuana;

* The presence of cash, pay/awe documents and the absence ~any indication of patient/caregiver status;

* Observed sales to a person;

~ The presence of weapons, scanners or the use of evasive
tactics or other conduct associated with unlawful drug
ac~i~i~~;

~ The criminal history Qf the.indiv~dual~

* Activity evidencing consciousness of quilt;

* The experience and expertise of the officer; and

* The nature and consistency of the statements made by the
individual detained and questioned.
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These presaedures shall anl.y be implemented when the individualspontaneausly claims the medicin~.l use defense.

Officers' Respan~ibilities

The medicinal use affirmative defense only applies to individuals
in violation of 6ections 11357 H&S subsections (b} through (e),
11358 H&S and 11360 (b) H&S. When an individual has been
detained, but has ~rc~~ yet been placed under arrest, pfficers da
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not need to Mirandize the individual prior to completa.ng the
medica.nal use investigation. However, when an individual claims
the medicinal use defense after being placed under arrest,
officers shall Mirandize prior to completing the medicinal use
investigation.

Individuals in violation of the applicable Health and Safety
Codes in conjunction with another open charge shall not be
Mirandized by the arresting officer for the sole purpose of
determining the vaTzdity of the medicinal use defense. Officers
shall indicate the medicinal use defense by the individual under
the "ADDITIONAL" heading of the arrest report. All of the
mar~.juana and any paraphernalia shall be confiscated and booked
as evidance in accordance with existing Department procedures
delin~a~ed in the Department Manual (Sections 4/540.70, 4/790.25
and 4/790.27}
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Individuals Claiminc~to be Patients

officers detaining an inc~ivxdual claiming the medicinal use
defense P suspected to be in violation of 21357 H&S subsectforas
(k}) ~.hrOugh (e) r 1.1358 H&a and/or 11.360 (k3} H&S, should ask the
~ollowirzg c~uestians:

* Are you taking med~.cation?

* If the answer is yes, what medicatian7

* For what condition?

* Prescribing doc'tor's name, telephony number and address?
and,

* What is the duration of treatment?

Individuals Claa.minc~ to be Primary Caregzvers

Officers detaining an individual purporting to be a primary
caregiver, suspected to be in vi.alatian of 11357 H&S subsections
(b) through (e}, 11358 H&S and/or 11360(b) H&S, should ask the
fol2awinq questions: .

* For whom are you a primary caregiver?

* How long have you been a primary caregiver?

* What type of primary caregiver services do you provide
(responsible for housing, health or safety of patient}?
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11362.5 H&S, The Compassionate Use Act of 1996

* What conditian is the patient being treated for? and,

* Who is the doctor treating tha patient (name, telephonenumber, address and any other pertinent informationregarding the identification of the doctor}?

Responses to these questions shall be listed in-all subsequentdocumentation that may 8p1~1Y and will ~Iav a decisive role indetermining whether ar not the case zs filed.

When the individual (patient/caregiver) claiming the medicinaluse defense cannot provide adequate inforntatiori ar, afterdiligent effort, the officer is unable to verify the inf ormatian,the individual shall be handled in accordance with DepartmentManual 5~ctian 4/216.25, Marijuana Arrest Procedures.- Officersshall complete a ReJ.ease From Custody (LAF'D Farm 5.2.8) for11357(b} H&S if the individual is in possession of one ounce orless of marijuana. If the individual is in possession of morethan one ounce, hejshe shall be wrested and booked far 11357(c}Fi&S, Possession of More Than One Ounce ~f Marijuana. Thy ReleaseFrom Custody, Arrest and/or any other applicable report ~ha~ic~ntai.n a summation of the individual's responses to all
i.nvestigativ~ quest~.onsa Each report shall also contain anyJallattempts that wire made to verify ~~° restate the information usedto cletermi.ne whether or not the medicinal use defense was
applicable. The marijuana and any parapheznalia shall be
conf isca~.ec~ and boak~d as ev~.dence o

When the officer concludes that the individual
tpatient„~care~iver~ has provided viable information sup~arta.nathe medicinal use defense, the offzcer shall i ed~at~l~,notif a
supervisa~. An agpropria~e entry shall be made on the officer'sDaily F.zeld Activity Report (LAPD Form 15.52} to reflect tie
detention.

~upervisar's Respansi~ilities

When officers haves determined that the med~~inal use defense
applies, the responding supervisor shall review the officer's
investigation. When the supervisor concurs that the individual
has pxavided viable information to support the medicinal use
defense, the supervisor shall cause all. confiscated marijuana to
be retuxned to the individual and the detained individual shall
be released. When officers are unable to confirm the medicinal
use defense, the sup~rvi~or approving the arrest report shall
ensure that the arresting officer has complied with'the preceding
guidelines. The concerned supervisor shall make the appropriate
entry an the Sergeant's I}aily Report (Farm 15.48).

t
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11362.5 H&S, The Compassionate Use Act of 1996

The medicinal use defense investigation shall be the
responsibility of the concerned detective when:

* An individual in violation of Sections 11357 H&S
subsections (b} through (e}, 11358 H&S ar 11360 (b} H&S,
claiming the medicinal use defense, is arrested in
conjunction with a separate open charge and is not
Mirandized by the arresting officer s}; ar

* Individuals for whom officers were unable to verify
: information to support the medicinal use defense and
consequently were arrested for 11357 H&S subsections (b}
through (e}, 1135$ H&S ar 11360 (b} H&S.

These procedures have been formulated to assist officers and
detectives during the investigation of 11362.5 H&S. Due to the
cantraversy of this law, officers will be notif,iecl of any change
~.o these prflcecture~ in future Department publications.

A,n~ questions regarding the above procedures should be directed
to the Office of Operations, Evaluation and Administration
Section, (2I3) 485-4111. All legal questians.regards.n~ 11362.5
H&S shall be direc~.ed to Legal Affairs Division, Legal Support
Unit, (213j 485-9301.
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